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Policy Brief

Beyond Condemnation: The ICJ as a Legal Avenue to Hold the
Taliban's Gender Apartheid Regime Accountable

by Naheed Ahmadi Farid'

The rights of women and girls in Afghanistan have come under an
unprecedented and brutal attack since the Taliban's August 2021 return to
power. These violations are notisolated incidents. They represent a deliberate,
systematic campaign to erase women from public life, deny them their most
basic freedoms, and strip away their dignity. Under the Taliban's oppressive
rule, Afghan women have been barred from education, forced out of the
workforce, and prohibited from moving freely in their own country. They
are subjected to a suffocating crackdown that controls every aspect of their
existence—from their appearance to their right to speak out against injustice.

Despite global outrage and repeated condemnations, the international
community has failed to take concrete legal action to address these violations.
As the world watches in horror, the Taliban’s repressive policies continue to
intensify, targeting the very core of Afghan society: its women and girls.
This crisis is not just a national tragedys; it is a global affront to the principles
of human rights, equality, and justice. The Taliban’s actions, which many

1. Naheed Ahmadi Farid is a former Afghan Parliamentarian and former Chairperson of the House Standing
Committee for Women Affairs from 2009 to 2021, holding the distinction of being the youngest-ever elected
politician and lawmaker in Afghanistan.
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now officially call® “gender apartheid,” are an urgent wake-up call for the
international community to move beyond rhetoric and put advocacy in action.

The Taliban's gender apartheid demands an urgent, robust, and unified
response from global institutions. The failure to act is not just a failure to
protect Afghan women—it is a failure to uphold the very principles of human
rights and international law . Therefore, this policy brief examines the avenues
available to address the Taliban's crimes by leveraging International Court
of Justice (ICJ) and stresses the pressing need for new legal precedent/s that
can meet the unique challenges posed by the Taliban's ongoing campaign of
gender apartheid. To do so, the policy brief relies on primary and secondary
sources, including extant research, and legal precedents and texts.

The policy brief is structured as follows: Section 1 briefly summarizes the
context of the Taliban-imposed gender apartheid in Afghanistan. Section 2
situates the purpose and relevance of the International Court of Justice (ICJ).
Section 3 discusses why invoking the Convention on the Elimination of All
Forms of Discrimination against Women (CEDAW) and the Convention
Against Torture (CAT) at the ICJ in relation to the situation of women and
girls in Afghanistan is not only crucial but also essential. Section 4 discusses
how the case against the Taliban imposed gender apartheid can be pursued at
the ICJ without legitimizing the Taliban's de facto regime. Section 5 outlines
the strategic and tactical advantages of pursuing this case at the ICJ. Section
6 discusses viable approaches to develop a comprehensive case to hold the
Taliban accountable via the ICJ. Section 7 outlines specific measures needed
to mitigate risks that could jeopardize the case against the Taliban. Section 8
discusses the immediate and long-term impact potential of (filing) a case at
the ICJ, following which the findings and big picture aspects are summarized
in the concluding section.

2. Induce Taliban to End ‘Gender Apartheid’ in Afghanistan through All Available Means, Speakers Urge
Security Council, Alarmed by Growing Oppression of Women, Girls. (2023). United Nations. [online] 26 Sep.
Available at: https://press.un.org/en/2023/sc15421.doc.htm.
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In Context: Gender Apartheid in Afghanistan

The concept of gender apartheid refers to the systematic segregation and
subjugation of women based on their gender, a practice that the Taliban has
institutionalized since their return to power. The term, which has its roots in
the racial apartheid of South Africa, aptly describes the Taliban’s policies,
which have stripped Afghan women and girls of their rights to education,
employment, and public participation. The Taliban's vision of complete
subjugation of women is legally characterized by two defining features: a
regime of systematic oppression and an intent to sustain that regime through
brutal enforcement of discriminatory policies.

The Taliban's 2024 ‘Law on Promoting Virtue and Preventing Vice’
(PVPV)—which is a compilation of over 150 edicts, orders, and precedents
since their takeover in August 202 I—provides a clear legal framework for
these oppressive measures.’ This law enforces strict regulations on women's
behavior, including requiring women to fully cover their bodies, prohibiting
them from traveling without an ‘eligible’ male chaperone, and restricting
their access to public spaces and education. Experts call these restrictions as
direct manifestations of gender apartheid, and institutionalized gender-based
segregation and discrimination that effectively exclude women from public
and professional life.

The ICJ: A Platform For Resolute Action

The International Court of Justice (ICJ), commonly known as the "World
Court’, is the principal judicial body of the United Nations (UN). Based
in the Hague, the Netherlands, the ICJ's primary role is to adjudicate legal
disputes between states, applying international law to resolve these conflicts.
States voluntarily bring their disputes to the Court, which then examines the

3. Butt, J. (2024). The Propagation of Virtue and Prevention of Vice Law, translated into English. [online]
Afghanistan Analysts Network. Available at: https://www.afghanistan-analysts.org/en/reports/political-
landscape/the-propagation-of-virtue-and-prevention-of-vice-law-translated-into-english/.
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facts, interprets the applicable laws, and issues binding verdicts with which
countries must comply.*

In addition to resolving disputes, the ICJ also provides advisory opinions
on legal questions referred to it by authorized UN bodies and specialized
agencies.” Though non-binding, these opinions carry significant influence in
shaping international legal norms. The ICJ is composed of 15 judges, each
from different countries, representing a broad spectrum of legal systems and
traditions. This diversity ensures that the Court’s decisions are grounded in a
broad-based understanding of international law. Proceedings at the ICJ are
public and often live-streamed, ensuring transparency in its decision-making
process.

Unlike criminal courts, the ICJ does not prosecute individuals.® Its mandate is
focused solely on legal disputes between states, such as territorial ownership,
border delineation, and the interpretation and application of international
treaties. The Court does not require a prosecutor to initiate cases; instead,
states themselves must file complaints. Once a case is submitted and falls
within the Court’s jurisdiction, the ICJ is obligated to hear it and render a
decision.

The Value and Significance of Utilizing CEDAW and CAT at
the ICJ

Bringing a case against Afghanistan under the Convention on the Elimination
of All Forms of Discrimination against Women (CEDAW),” opens a unique
legal pathway to address the Taliban's systemic gender-based oppression.

4. International Court of Justice. (n.d.). Frequently Asked Questions. [online] Available at: https://www.icj-cij.
org/press-room/frequently-asked-guestions.

5. Ibid (International Court of Justice, n.d.)
6. Ibid (International Court of Justice, n.d.)

7. Convention on the Elimination of All Forms of Discrimination against Women. (1979). [online] United
Nations Office of the High Commissioner for Human Rights. Available at: https://www.ohchr.org/en/
instruments-mechanisms/instruments/convention-elimination-all-forms-discrimination-against-women.
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While the CEDAW Committee is limited by Afghanistan’s refusal to ratify
the Optional Protocol, the ICJ can directly hear cases brought by states
under CEDAW. In The Gambia v. Myanmar (2022),* The Gambia used a
similar mechanism under the Genocide Convention (1948) to hold Myanmar
accountable for atrocities against the Rohingyas.

Afghanistan has also ratified the Convention Against Torture (CAT),’ which
offers another potential legal avenue. A case under CAT could address broader
human rights violations, expanding the scope of accountability. In Belgium
v. Senegal (2012)," the ICJ ruled on Senegal’s obligations under CAT,
setting a precedent for how state responsibilities under international human
rights treaties can be enforced. This approach could similarly be applied to
Afghanistan, offering a parallel pathway to address violations beyond gender
discrimination.

If a case were brought against the Taliban under the CEDAW, it would be one
of the first significant uses of CEDAW in an international court to challenge
a government for systemic violations of women's rights. While CEDAW
has been used extensively as a framework for reporting and reviewing state
compliance with women's rights through the CEDAW Committee, it has not
yet been widely utilized to initiate legal proceedings against a government in
a high-profile case at the ICJ.

This would mark a historic moment for international law, using CEDAW to
hold a state accountable for institutionalized gender-based discrimination,
potentially setting a precedent for future cases involving systemic violations
of women's rights. This action would demonstrate that the international

8. The Gambia v. Myanmar: 7 States intervening (2022) International Court of Justice, case 178. Available at:
https://www.icj-cij.org/case/178

9. Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment. (1984).
[online] United Nations Office of the High Commissioner for Human Rights. Available at: https://www.ohchr.
org/en/instruments-mechanisms/instruments/convention-against-torture-and-other-cruel-inhuman-or-
degrading.

10. Belgium v. Senegal (2012) International Court of Justice, case 144. Available at: https://www.icj-cij.org/

case/144
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community is no longer content with symbolic condemnations but is
committed to enforcing the rights of Afghan women through binding legal
means. By utilizing both CEDAW and CAT, the international community
can hold Afghanistan accountable for a wide range of abuses, from gender
apartheid to torture, creating a comprehensive legal strategy to address the
Taliban’s human rights violations.

This is not just about Afghanistan—it is about establishing a global standard
for gender justice. States committed to human rights must bring this case to
the ICJ and set the stage for future action against regimes that systematically
oppress women. It is time to enforce the rights enshrined in CEDAW and
to show the world that gender apartheid will be met with the full weight of
international law.

That said, given as the Taliban regime is not recognized as the legitimate
government of Afghanistan by any country in the world, would bringing a
case against Afghanistan at the ICJ risk legitimizing the Taliban regime? No,
it would not. The following section demonstrates—with tangible examples
and precedents—how it is possible to pursue accountability via the ICJ route
without legitimizing the Taliban rule.

Challenging Afghanistan at the ICJ: Pursuing Accountability
Without Legitimizing the Taliban

Filing a case at the ICJ against the Taliban—a regime that is not recognized
nationally and internationally—does not amount to legitimizing or officially
recognizing the Taliban as the country’'s government. The ICJ focuses on
holding the state accountable under international law, regardless of which
group or entity is in control."'

There is strong precedent for this.

11. Ibid (International Court of Justice, n.d.)
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m  In Nicaragua v. United States (1984),"* for instance, the ICJ proceeded
despite the US not recognizing the Sandinista government in Nicaragua,
focusing on the state’'s violations rather than government recognition.
Similarly, in Georgia v. Russia (2011)," the ICJ took up Georgia's
case against Russia, even though Russia recognized South Ossetia and
Abkhazia as independent, reinforcing that recognition issues do not
prevent legal accountability.

®  The ICJ has also handled cases involving significant internal instability,
as seen in Democratic Republic of the Congo [DRC] v. Uganda (2005),"*
where the ICJ ruled against Uganda despite the political turmoil in the
DRC. Likewise, in Palestine v. United States (2018),'’ the ICJ accepted
the case despite the US not recognizing Palestine as a sovereign state.
This further illustrates that the Court adjudicates state responsibility, not
the legitimacy of governments.

m  Similarly, in North Macedonia v. Greece (2011),'° the ICJ ruled in favor
of North Macedonia despite Greece's refusal to acknowledge its name,
focusing on the legal obligations between the states.

In all these cases, the ICJ clarified that its proceedings involve countries,
not specific governments. This means that even if the Taliban functions as
Afghanistan’s de facto authority (DFA), a case against Afghanistan would
hold the state of Afghanistan accountable, without legitimizing the Taliban.

12. Nicaragua v. United States of America (1984) International Court of Justice. Available at: https://www.icj-cij.
org/case/70

13. Georgia v. Russian Federation (2011) International Court of Justice, case 140. Available at: https://www.
icj-cij.org/case/140

14. Democratic Republic of the Congo v. Uganda (2005) International Court of Justice, case 116. Available at:
https://www.icj-cij.org/case/116

15. Palestine v. United States of America (2018) International Court of Justice, case 176. Available at: https://
Www.icj-cij.org/case/176

16. The former Yugoslav Republic of Macedonia v. Greece (2011) International Court of Justice, case 142.
Available at: https://www.icj-cij.org/case/142
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Moreover, an ICJ ruling highlighting Afghanistan’s breaches of international
obligations, particularly under the CEDAW, could impede the Taliban's
pursuit of international recognition. The Taliban's legitimacy on the global
stage is tied to its compliance with international law. An ICJ ruling would
reinforce the stance that recognition hinges on Afghanistan's fulfillment of its
treaty obligations, including respect for women's rights, thereby presenting a
legal and diplomatic barrier to the Taliban's quest for legitimacy.

Given how cases against the Taliban are also being pursued at other avenues
such as the International Criminal Court (ICC), the following section
demonstrates how bringing a case before the ICJ is crucial to buttress those
efforts and also to help maximize the pursuit of justice and accountability on
a global scale.

Why Pursue a Case at the ICJ: A Tactical and Strategic Move to
Amplify Justice

Far from detracting from other avenues of action, the ICJ offers a unique
and complementary path that strengthens international efforts to address
grave violations, such as those being committed by the Taliban against
Afghan women and girls. The ICJ serves as a vital tool in the broader arsenal
of accountability mechanisms, providing a judicial avenue that operates
alongside initiatives like UN investigations, the ICC, and global advocacy
efforts.

The case of The Gambia v. Myanmar (2022) is a prime example of how an
ICJ case can complement existing mechanisms. Despite the ongoing work of
the UN's Independent Investigative Mechanism and the ICC's investigation
into Myanmar's crimes, The Gambia brought a case under the Genocide
Convention (1948)" to the ICJ. This legal move reinforced international

17. Convention on the Prevention and Punishment of the Crime of Genocide. (1948). [online] United Nations.
Available at: https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.1_Convention%20
0on%20the%20Prevention%20and%20Punishment%200f%20the%20Crime%200f%20Genocide.pdf.
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attention, increased pressure on Myanmar, and demonstrated how the ICJ can
serve as a powerful judicial complement to investigative and prosecutorial
efforts. Similarly, Ukraine v. Russia (2024)"'® utilized multiple international
legal platforms, with Ukraine bringing a case to the ICJ under the Genocide
Convention (1948) while other proceedings were ongoing in various other
forums, including at the European Court of Human Rights.

Pursuing justice via the ICJ not only strengthens the global push for
accountability but also allows for a broader range of evidence and testimonies
to be considered. Unlike the ICC, which requires a higher burden of proof to
establish individual criminal liability beyond a reasonable doubt, the ICJ
focuses on state responsibility, which allows for a more flexible approach
to evidence evaluation. For instance, the ICJ can consider reports from
international organizations, statements from officials, and patterns of
violations, even when direct perpetrators are unidentified. This enables
a wider array of voices to be heard and contributes to documenting human
rights violations in a way that can later support criminal prosecutions. For
example, in Bosnia and Herzegovina v. Serbia and Montenegro (1996),"
the ICJ's proceedings documented violations and preserved critical evidence
of genocide, which later supported prosecutions in criminal courts like the
International Criminal Tribunal for the Former Yugoslavia ICTY). This
demonstrates how ICJ rulings can serve as a foundation for subsequent legal
action, reinforcing accountability mechanisms at multiple levels.

Moreover, the ICJ has been used in multifaceted legal strategies across
differentregions. In Palestine v. Israel (2004),* the ICJ's advisory opinion on
the construction of the wall in the Occupied Palestinian Territory contributed
significantly to the legal and diplomatic discourse surrounding the Israel-

18. Ukraine v. Russian Federation (2024) International Court of Justice, case 182. Available at: https://www.
icj-cij.org/case/182

19. Bosnia and Herzegovina v. Serbia and Montenegro (1996) International Court of Justice, case 91. Available
at: https://www.icj-cij.org/case/91

20. Palestine v. Israel (2004) International Court of Justice, case 131. Available at: https://www.icj-cij.org/

case/131
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Palestine conflict, adding weight to ongoing advocacy and international
efforts. Similarly, Costa Rica v. Nicaragua (2015)*' demonstrated how the
ICJ's decisions can complement environmental and territorial claims, adding
legal backing to other diplomatic efforts.

The ICJ’s role in these cases highlights its ability to build upon and enhance
existing accountability frameworks. By tapping into evidence gathered by
human rights organizations, UN bodies, and other actors, an ICJ case can
advance without the need to restart investigations. This integration of efforts,
as seen in the case of South Africa’s legal actions against Israel, ensures that
justice is pursued from multiple angles, with the ICJ serving as an essential
part of a wider strategy.

In essence, an ICJ case is not a replacement for other efforts—it enriches
them. It is a powerful and complementary strategy that elevates the cause
of Afghan women and girls on the global stage, ensuring that the fight for
justice is pursued on all possible fronts. By leveraging the Court’s authority,
countries can send a clear message that human rights violations will not go
unanswered, reinforcing the global framework for accountability and justice.

m  Synergy with Criminal Courts and Other International Bodies

An ICJ case would complement other accountability mechanisms,
creating a more comprehensive approach to holding the Taliban
accountable. While criminal courts like the ICC focus on prosecuting
individuals for specific crimes, the ICJ can address state-level violations.
This is crucial for addressing broader systemic abuses that may not be
covered in individual prosecutions. In Georgia v. Russia (2011), for
example, the ICJ's broader mandate allowed it to address issues that
went beyond the scope of criminal trials.

Furthermore, the ICJ can deliver more immediate results through

21. Costa Rica v. Nicaragua (2015) International Court of Justice, case 150. Available at: https://www.icj-cij.org/

case/150
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provisional measures, which could order Afghanistan to cease specific
discriminatory practices quickly. In Costa Rica v. Nicaragua (2015),
the ICJ issued provisional measures within months, providing relief
while the main case was still being decided. A similar approach in an
Afghanistan case could lead to the immediate suspension of some of
the Taliban’s most oppressive policies, such as restrictions on women's
education and freedom of movement.

Evidence gathered through ICJ proceedings could also aid in future
criminal prosecutions. In Bosnia and Herzegovina v. Serbia and
Montenegro (1996), ICJ findings were used to support prosecutions
at the ICTY. Similarly, evidence collected in an ICJ case against
Afghanistan could assist ICC investigations or national prosecutions
under universal jurisdiction, reinforcing global efforts to hold the
Taliban accountable.

m  Operational Significance of ICJ Observations, Rulings, and
Provisional Measures

The 1CJ, being a civil court, cannot issue criminal penalties. Instead,
it can make rulings that compel Afghanistan to stop its violations of
women's and girls' rights under CEDAW. These rulings could include
a formal declaration that Taliban has breached its obligations under the
treaty, detailing specific violations such as barring women from work
and restricting their freedom of movement. The Court can also order
Afghanistan to comply with CEDAW by removing discriminatory
policies and ensuring equal access to education, healthcare, and other
public services.

Additionally, the ICJ can require the Taliban to give assurances and
guarantees of non-repetition, which may include repealing harmful
laws and adopting preventative measures. Another possible order
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would instruct the Taliban to preserve evidence related to these
violations, ensuring that no documents are destroyed and cooperation
with investigations is maintained. Despite the possibility of lengthy
proceedings, the ICJ’s ability to issue provisional measures can ensure
that critical issues, like protecting the rights of Afghan women and girls,
can be addressed early on, mitigating further harm while the case is being
resolved.

Developing a Comprehensive and Inclusive Approach to Holding the
Taliban's Gender Apartheid Regime Accountable at the ICJ

Gender apartheid, as practiced by the Taliban, refers to the systematic
exclusion and segregation of women based solely on their gender, stripping
them of fundamental rights such as education, employment, and freedom
of movement. Framing the Taliban's policies as gender apartheid by ICJ
demonstrates that these actions are part of a systematic regime of oppression
enforced at the state level.

The ICJ can play a pivotal role in addressing these violations under existing
international treaties, such as the CEDAW, to which Afghanistan is a
signatory.”* Even though gender apartheid is not yet codified as a specific
crime under international law, by using the lens of gender apartheid, the ICJ
can contextualize the Taliban's violations within a broader legal framework
that resonates with the global consensus on crimes against humanity.

m A relevant precedent is The Gambia v. Myanmar (2019) case, where
Gambia brought charges of genocide against Myanmar for the systematic
persecution of the Rohingya people. Although Myanmar denied the
accusations, the ICJ framed the violations under established international
human rights laws, issuing provisional measures to protect the Rohingya

22. UN Treaty Body Database. (n.d.). Ratification Status for CEDAW - Convention on the Elimination of All
Forms of Discrimination against Women. [online] Available at: https://tbinternet.ohchr.org/ layouts/15/
TreatyBodyExternal/Treaty.aspx?Treaty=CEDAW&Lang=en.
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people. This case illustrates how the ICJ can address systematic human
rights violations even when specific legal terms or frameworks are not
yet officially codified. Even though genocide is codified as a war crime
and a crime against humanity, this case involved legal arguments that
extended beyond the conventional understanding of genocide. The
ICJ had to consider acts such as state-enforced displacement, systemic
discrimination, and denial of basic rights as part of a broader genocidal
campaign, even though these specific elements were not explicitly
detailed in the Genocide Convention. This was significant because the
legal framework of genocide typically focuses on mass killings, but
The Gambia successfully argued that Myanmar's persecution of the
Rohingyas—including forced expulsion, widespread sexual violence,
and destruction of villages—constituted acts intended to destroy the
group ‘in whole or in part’. The case thus set a precedent for interpreting
state actions as genocide based on patterns of systemic oppression rather
than solely on large-scale executions, thereby expanding the applicability
of international legal standards to contemporary human rights violations.
Similarly, framing the Taliban’s actions as gender apartheid would allow
the ICJ to tackle these systemic violations through existing legal norms.

Another example is the Bosnia and Herzegovina v. Serbia and
Montenegro (1996) case. Although the term "ethnic cleansing” was not
formally codified as a legal concept at the time, the ICJ used broader
frameworks, such as the Genocide Convention and crimes against
humanity, to examine the systematic persecution in Bosnia. This
approach set important legal precedents and shaped international legal
discourse on human rights abuses. In the same way, the ICJ can address
the Taliban's gender apartheid by linking it to broader international
human rights laws, laying the groundwork for future codification of
gender apartheid as a crime against humanity in international law.
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®m  Moreover, the ongoing effort™ to codify gender apartheid within the
Crimes Against Humanity Convention (CAHC) provides a significant
backdrop for this case. Building a case through the ICJ that demonstrates
the Taliban’s systematic violation of women's rights can push for its
formal recognition. Much like the international legal efforts that led to
the criminalization of racial apartheid, an ICJ ruling on Taliban as the
de facto regime in Afghanistan can establish crucial precedents that
influence future international law and provide the momentum needed to
codify gender apartheid as a crime against humanity.

Mitigating Risks that Could Jeopardizet the Case Against the
Taliban

m  Follow Every Procedural Requirement to the T

A lack of consensus among international actors, particularly pushing the
case forward in the absence of women of Afghanistan, risks repeating the
outcome of the failed case** brought by Canada and the Netherlands against
Syria at the ICJ. Filed on 8 June 2023, the case faltered due to a combination
of procedural missteps and substantive shortcomings.”” In their attempt to
hold Syria accountable for violations of the Convention Against Torture, the
plaintiffs were met with procedural challenges that ultimately led to the case's
collapse.

Syria successfully argued that Canada and the Netherlands had failed to
follow the necessary procedural steps outlined in Article 30 of the Convention.
This provision mandates a strict process of negotiation and arbitration before

23. Radhakrishnan, A. and Yamamoto, A. (2024). More States Open to Considering Gender Apartheid for
Draft Crimes Against Humanity Treaty. Just Security. [online] 24 May. Available at: https://www.justsecurity.
org/96096/gender-apartheid-crimes-against-humanity-treaty/.

24. World Court Rules Against Syria in Torture Case. (2023). Human Rights Watch. [online] 16 Nov. Available
at: https://www.hrw.org/news/2023/11/16/world-court-rules-against-syria-torture-case.

25. Bergin, Jr., M.G. (2023). ICJ Issues Order for Provisional Measures in Canada and the Netherlands v. Syrian
Arab Republic. The American Society of International Law. [online] 17 Nov. Available at: https://www.asil.org/
ILIB/icj-issues-order-provisional-measures-canada-and-netherlands-v-syrian-arab-republic.
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a case can escalate to the ICJ. By bypassing these essential steps, the plaintiffs
rendered their application inadmissible. Additionally, Syria underscored
that the plaintiffs had imposed preconditions, demanding acknowledgment
of Syria's liability without engaging in substantive dialogue. Moreover,
Syria contended that no genuine dispute existed, pointing to its willingness
to engage in discussions and multiple meetings aimed at resolving the
concerns. Further weakening the plaintiffs’ case, Syria highlighted that many
of the alleged violations occurred years earlier, undermining any claim for
provisional measures on grounds of urgency.

To avoid a similar fate, any country or coalition of countries seeking to bring
a case against the Taliban for gender apartheid at the ICJ must tread carefully
and ensure that all procedural requirements are meticulously adhered to.

m  Strengthen the Petitioning Coalition

A coalition of Muslim-majority states, alongside other countries committed
to defending human rights, must step forward as the most effective actors
to spearhead this effort. Such a coalition would not only broaden the case’s
legitimacy but also mitigate perceptions of a Western-driven agenda, thereby
enhancing its cultural and legal credibility . States with significant geopolitical
influence and a commitment to Islamic values—are well-positioned to lead
such an effort. Involving the Organization of Islamic Cooperation (OIC)
could further solidify the coalition, ensuring that the case reflects a united
front from within the Muslim world.

While the OIC has been largely passive in condemning the Taliban, member
states with strong geopolitical influence—such as Saudi Arabia, Qatar, the
United Arab Emirates (UAE), Turkey, and Indonesia—could be encouraged
to take a leadership role in advocating for women's rights within an Islamic
framework. Additionally, leveraging existing human rights mechanisms
within the OIC and engaging progressive Islamic scholars and legal
experts could provide the necessary theological and legal backing to push
for more active participation. Sustained engagement through bilateral and
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multilateral diplomatic efforts, as well as public pressure from civil society
within OIC member states, could also compel the organization to take a
stronger stance in holding the Taliban accountable.

m  Expand the Case's Scope Beyond Women s Education and Ensure
Afghan Women s Voices are at the Heart of Legal Action

The case against the Taliban should not limit itself to isolated issues like
women'’s education either. A narrow focus on education alone would overlook
the Taliban's broader, systemic violations of Afghan women'’s fundamental
humanrights, weakening the legal argument. The case mustinstead emphasize
the Taliban's comprehensive campaign of repression, including the torture,
rape, and persecution of women protesters, the forced exclusion of women
from the workforce and public life, the denial of basic rights such as freedom of
movement, and restrictions on personal appearance. Framing these violations
as gender apartheid provides a powerful and unifying legal argument, which
resonates with the global understanding of systemic oppression as a crime
against humanity.

Furthermore, Afghan women's voices must be at the heart of the legal action—
both symbolically and procedurally. Their testimonies, lived experiences,
and leadership must form the backbone of the legal strategy, ensuring that the
case authentically reflects the realities of those who are directly oppressed by
the Taliban’s gender apartheid. This is not merely about legal technicalities;
it is about centering the voices of Afghan women and girls, whose rights and
futures are being systematically destroyed by the Taliban regime.

m  Crucial Steps to Initiating an ICJ Case Against Afghanistan

To bring a case against the Taliban at the ICJ for violations of the CEDAW, a
few procedural steps® are required. First, one or more countries must notify
the Taliban, typically through a diplomatic note, alleging that Afghanistan has

26. Johnson, A. (2024). Afghanistan: potential ICJ case a step towards justice for Afghan women. International
Bar Association. [online] 24 Oct. Available at: https://www.ibanet.org/afghanistan-icj.
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violated CEDAW . Taliban may either respond or remain silent. If Afghanistan
disagrees or does not respond, this establishes a formal “dispute” between the
countries. A “genuine attempt” must then be made by the involved states to
resolve the issue through direct negotiations.

If the attempt at resolution fails, the countries are expected to pursue
arbitration, which provides a legally binding judgment outside of the court.
However, if Taliban does not agree to arbitration within six months or ignores
the attempts, the countries can proceed by taking the case to the ICJ. This
structured approach ensures that the ICJ case follows proper diplomatic
procedures and meets international legal standards before proceeding to the
Court.

To avoid the procedural pitfalls that undermined the case against Syria,
it is imperative that any legal action against the Taliban follows the proper
sequence outlined by international law. This process must begin with formal
diplomatic channels, as has already*’ been attempted. The argument must
be highlighted that the negotiations with the Taliban have taken place, and
that the regime has consistently shown that they are not in compliance with
international demands, particularly regarding women's rights. The Taliban’s
repeated refusal to meet even the most basic human rights standards clearly
demonstrates that negotiations have failed and it's time for further legal
steps. Only after demonstrating that these genuine efforts at negotiation have
already been exhausted should the case proceed to the ICJ.

Immediate and Long-Term Impact Potential of (Filing) an ICJ
Case Against Taliban

Filing an ICJ case against the Taliban would not only highlight the urgency of

27. Bringing a Case Before the International Court of Justice for the Rights of Afghan Women and Girls (Q&A
Briefing). (2024). [online] Open Society Justice Initiative. Available at: https://www.justiceinitiative.org/
uploads/77b7185d-7ba6-4ef9-8fa5-a7155234b0de/Q&A-Litigating-for-the-Rights-of-Afghan-Women-and-
Girls-Before-the-ICJ-Final.pdf.
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addressing the Taliban'’s violations but also create multiple layers of legal and
diplomatic pressure that could lead to immediate and long-term impacts, both
domestically and internationally.

m  Diplomatic and Legal Ramifications

Filing a case against the Taliban at the ICJ can have significantimmediate
effects in the diplomatic, legal, and political arenas. The act of initiating
legal proceedings demonstrates that the international community is
committed to taking formal action against the human rights violations
suffered by Afghan women and girls. Unlike public condemnations or
symbolic gestures, bringing a case to the ICJ introduces a binding legal
process that elevates the issue’s seriousness.

Anotable example is again The Gambia v.Myanmar, where Gambia filed
a case accusing Myanmar of genocide against the Rohingya people. This
ICJ filing not only amplified global attention but also led to provisional
measures ordering Myanmar to protect the Rohingya, even before a
final ruling was issued. Similarly, an ICJ case against Afghanistan could
prompt the Court to issue provisional measures, compelling the Taliban
to halt their discriminatory actions while the case is ongoing. Filing
the case also strengthens advocacy efforts by human rights groups and
international bodies, as seen in South Africa’s case against Israel,*® where
legal action reinforced global calls for accountability and pressured other
countries involved in human rights violations.

m  Stalling the Taliban s International Recognition
Bringing the case to the ICJ could slow or even block the Taliban's
efforts to gain international recognition. The ICJ’s involvement could
impose legal conditions that require the Taliban to adhere to international
treaties, such as the CEDAW. For example, in Bosnia and Herzegovina

28. South Africa v. Israel [Ongoing] International Court of Justice, case 192. Available at: https://www.icj-cij.
org/case/192
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v. Serbia and Montenegro (1996), the ICJ's provisional orders and
ongoing scrutiny helped delay Serbia’s international legitimacy until
there was compliance with international law. Similarly, an ICJ case
against Afghanistan could present a formidable legal and diplomatic
hurdle for the Taliban, linking their recognition to adherence to global

norms on women's rights.

m  Enforcing ICJ Rulings

Under the UN Charter, Afghanistan, like all UN member states, is legally
obligated to comply with ICJ rulings. Failure to do so allows the filing
country to seek enforcement through the UN Security Council (UNSC).
The UNSC has the power to impose sanctions, travel bans, and other
measures to ensure compliance. For example, in Nicaragua v. United
States (1986), when the US refused to comply with the ICJ’s judgment,
Nicaragua brought the issue to the Security Council, which imposed
significant diplomatic pressure on the US, despite the case’s geopolitical
challenges.

Additionally, even if the Taliban does not immediately comply with an
ICJ ruling, the decision itself can influence diplomatic negotiations and
be used by other UN bodies to push for changes. In Georgia v. Russia
(2008), although compliance was slow, the ICJ ruling provided legal
leverage for future diplomatic engagements and continued pressure on
Russia to adjust its policies.

m  Non-Compliance and International Pressure
If the Taliban refuse to comply with an ICJ ruling, international
mechanisms can be activated to apply further pressure. While the 1CJ
does not have direct enforcement capabilities, the UN Charter provides
pathways to ensure compliance. Article 94 allows the UNSC to act,
including via sanctions and other measures. Even the threat of such
measures can impact state behavior, as seen in Libya v. United Kingdom
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(1992)* when Libya faced UNSC sanctions after refusing to extradite
suspects in the Lockerbie bombing case, ultimately leading to Libya’s
compliance with international law.

Moreover, non-compliance can galvanize international pressure from
the global community. For instance, after the ICJ’s ruling in the Bosnia
and Herzegovina v. Serbia and Montenegro case, international sanctions
and diplomatic isolation were key factors in compelling Serbia to
comply with the ruling. Similar international pressure could influence
the Taliban's policies, even if they initially resist ICJ orders.

m  Global Attention and Diplomatic Leverage

An ICJ case against Afghanistan can have a substantial impact, even
without immediate enforcement. Filing such a case would bring
renewed global attention to the suffering of Afghan women and girls,
amplifying advocacy efforts and mobilizing international support. In
The Gambia v. Myanmar (2019), for instance, the ICJ case significantly
increased international scrutiny of Myanmar’s treatment of the Rohingya
population, keeping the issue alive on the global stage and prompting
stronger diplomatic pressure.

Similarly, an ICJ case against the Taliban could sustain international
attention on the Taliban’s abuses for years, as the case unfolds. The
proceedings can serve as a platform for Afghan women's voices and
highlight their plight globally. This visibility can galvanize political
pressure, as seen in South Africa’s case against Israel, where the ICJ case
brought greater attention to human rights issues and raised the profile of
South Africa’s stance on Israel’s policies.

29. Libyan Arab Jamahiriya v. United Kingdom (1998) International Court of Justice, case 88. Available at:
https://www.icj-cij.org/case/88
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m  Shaping International Relations and Influencing the Taliban's
Actions
ICJ rulings can also influence how other countries engage with the
Taliban. Countries may base future diplomatic relations, trade
agreements, or foreign aid on Afghanistan’s adherence to international
human rights standards. This dynamic was evident in Bosnia and
Herzegovina v. Serbia and Montenegro (1996), where the ICJ’s
involvement delayed international recognition of Serbia until it took
steps to comply with international law. An ICJ ruling against Afghanistan
could similarly make it harder for the Taliban to gain legitimacy,
particularly if it shows the Taliban’s systematic violations of women'’s
rights under international law.

In addition, the threat of UNSC sanctions for non-compliance with an
ICJ ruling could pressure the Taliban to repeal oppressive laws or prevent
the implementation of new ones. In Nicaragua v. United States (1986),
the pressure of an ICJ ruling, combined with global diplomatic pressure,
compelled the US to shift its policies despite initially refusing to comply.
The Taliban, facing similar diplomatic isolation and sanctions, may
reconsider its policies toward women under such pressure.

Conclusion

As the above discussion demonstrates, pursuing a case at the ICJ to
hold Afghanistan accountable for gender apartheid is a powerful and
complementary strategy that elevates the cause of Afghan women and girls
on the global stage, ensuring that the fight for justice is pursued on all possible
fronts. By leveraging the Court’s authority, countries can send a clear message
that human rights violations will not go unanswered, reinforcing the global
framework for accountability and justice.

An ICJ ruling would carry the weight of international law, compelling
global institutions and states to hold the Taliban accountable. Furthermore,
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the UNSC could be engaged to enforce any ICJ judgment, applying sanctions
or other measures to ensure compliance. The time is ripe for action, but success
will depend on strategic coordination, procedural precision, and a unified
global stance. Through this approach, the international community can bring
the Taliban's crimes against Afghan women to the forefront of global justice,
ensuring that these heinous acts do not go unanswered.



