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An Interview with Prof. Karima E. Bennoune: ‘If We Do Not 
Focus on the Specific Intent, We Risk Invisibilizing [Specific] 

Aspects of the Crimes’

By Mariam Safi1

In this interview,2 Prof. Karima Bennoune3 provides an international 
legal perspective on the issue of the Taliban-imposed gender apartheid in 
Afghanistan, the operative distinctions between gender apartheid and gender 
persecution, the legal obligations of states, and the evolution of international 
legal instruments and norms to address crimes against women.

1.	 When did you realize that what was happening in Afghanistan was 
gender apartheid? You had come to this framing quite early on. 
Could you tell us a little bit about that moment?

There were several factors that made me frame it as gender apartheid when 
I did. One is that I had the good fortune of working with many Afghan 
colleagues when I was the UN Special Rapporteur in the field of cultural 
rights and I also worked on the evacuations from Afghanistan in 2021 in that 
capacity. Those experiences gave me a concern about finding ways to hold 
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the international community accountable for its responses to the situation in 
Afghanistan, even though international forces were physically leaving the 
country.

On several occasions in 2021, I asked even some of the most responsible and 
involved governments for assistance in evacuating people who were their own 
partners, and they would refer me to civil society or to other governments. It 
was this kind of abdication of responsibility that I was already worried about. 
In fact, I was thinking about this before the Taliban took over in the summer 
of 2021, through conversations with numerous people like Shaharzad 
Akbar4 and others. At the time, I was thinking about how we would talk about 
responsibility for the situation in the country, even with the Republic5 still 
in place [at the time], but with the Taliban advancing, and then very quickly, 
of course, the situation changed dramatically with the fall of Kabul. I was 
working with a lot of Afghans in that context, and I was trying to listen to 
them. Anyone who listened to any credible Afghan women human rights 
defenders (WHRD) was being told that what we call gender apartheid is 
going to happen again if the Taliban come back to power. I had every reason 
to believe that what they were telling me was accurate.

I also came to this conclusion when I did because I have worked on the 
problem of fundamentalisms for many years. Also, my father was from 
Algeria, and our family had direct experience with the situation in that 
country in the 1990s when fundamentalist armed groups killed as many 
as 200,000 people while trying to take over the country. Thankfully they 
did not succeed, but the experience of working in support of the Algerian 
women’s movement during that time taught me a great deal about the threat 
fundamentalist movements pose to women’s rights. Again, this is because 
they are so ideologically committed to their abuses against women. So, 
I had absolutely no reason to believe that the Taliban 2.0 narrative [that 

4. Shaharzad Akbar was the chairperson of the Afghanistan Independent Human Rights Commission (2019-
2022).

5. The Islamic Republic of Afghanistan
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the Taliban had reformed their views on women’s rights] had any veracity 
whatsoever. Moreover, if you consider some of the interesting research done 
by experts like Mariz Tadros,6 the Egyptian British political scientist, you 
quickly understand that this narrative that when fundamentalists gain power, 
they will moderate is entirely false. Tadros’s work, looking at her own home 
country and some others, has shown that on the contrary, it emboldens them. 

2.	 Why do we need the concept of gender apartheid to address the 
situation in Afghanistan when other categories of crimes under  
international law, such as gender persecution, are also available? 

Why do we need this additional concept, as it were, of gender apartheid, when 
we already have the criminalization and prohibition of what is now called 
gender persecution in international law? First, I think the addition of the crime 
of gender persecution to the Rome Statute was an amazing achievement by 
WHRDs, and I am very grateful that we have the ability to use this concept. So 
much has been done to develop it, including through the policy paper prepared 
by the Office of the Prosecutor at the International Criminal Court (ICC). 
The criminalization of gender persecution is a very important advancement 
in feminist international law. The concepts of gender persecution and 
gender apartheid are complementary. They overlap in part, but they are not 
contiguous. In other words, the scope of these crimes is different. We could 
see the relationship between them as similar to the relationship between some 
other concepts such as rape, forced marriage, and sexual slavery, which are 
overlapping, but not the same thing. Or one could think about the way in 
which we recognize what we call a “disappearance” in international law as 
being distinct from, but which can also overlap with, a summary killing or an 
unlawful detention. 

In the case of Afghanistan, both gender persecution and gender apartheid 
are being practiced, and both are part of the Taliban’s dystopian vision. 

6. Tadros, M. (2021). Who is afraid of the Taliban? Institute of Development Studies. [online] 19 Aug. Available at: 
https://www.ids.ac.uk/opinions/who-is-afraid-of-the-taliban/.
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The UN Working Group on Discrimination against Women and Girls (UN 
WGDAWG) and the UN Special Rapporteur on the situation of human 
rights in Afghanistan were correct to describe this in their 2023 joint 
report as “gender persecution and an institutionalized framework of gender 
apartheid.”7 I think that is very important. The intent of the two crimes is 
different. With gender apartheid, the intent is to maintain a regime of gender 
oppression or domination. And that is the regime that enables and systematizes 
gender persecution. What it helps us understand is why persecution is 
happening in certain contexts, which is clearly related to the political system, 
to the political ideology. With gender apartheid, what we are most often 
talking about is fundamentalist ideology.

In this way, the gender apartheid framing helps explain what is happening on 
the ground.  I remember being in a meeting about the women’s human rights 
crisis in Afghanistan with a high UN official who is relatively sympathetic, 
but she kept saying, “we do not know why this is happening.” Of course, you 
could see my Afghan colleague with us in the room thinking, “oh my God.” 
But there seems to be this problem, this lack of understanding of why this is 
happening. During the preparation of my speech for the [UN] Security Council 
in September 2023, I worked very closely with that same Afghan colleague, 
and it was so important to her that in my remarks I maintain language that said 
that systematic oppression of women is a core part of the Taliban’s philosophy. 
This is closely related to the concept of gender apartheid which describes a 
project of maintaining a system of gender oppression. Thus, it provides the 
answer to the question of why this is happening. The ideological dimension is 
surfaced by gender apartheid in ways that are incredibly important. 

In international law, there are crimes of specific intent where that intent is 
seen as core to the very concept, such as in the case of the crime of genocide. 
There are other crimes that deal with some of the elements of genocide. But 

7. Special Rapporteur on the situation of human rights in Afghanistan and Working Group on discrimination 
against women and girls (2023). Situation of women and girls in Afghanistan. [online] New York: UN General 
Assembly, p.18. Available at: https://docs.un.org/en/A/HRC/53/21. 
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what is important about [the crime of] genocide itself is that it surfaces that 
specific intent of the perpetrators, which is to wipe out certain kinds of human 
groups. Taking all of this into consideration, I think we need to understand 
gender apartheid and gender persecution as complementary, as overlapping, 
but as surfacing different aspects of the Taliban’s intent. International law 
recognizes this dynamic regarding race. Thus, both racial persecution and 
racial apartheid are criminalized. They are understood as distinct and the 
codification and recognition of both crimes was deemed necessary.

If we do not focus on the specific intent, we do not really understand what 
the perpetrators think they are trying to achieve by committing their crimes, 
which of course the victims understand all too well. We risk invisibilizing 
aspects of the crimes and the victims’ experiences of them. This question 
of “do we really need more than one legal concept? Do we really need more 
than one crime?” is something that comes up primarily in relation to victims 
who are less valued in society or who are more marginalized domestically or 
internationally. And so, you get this question a lot with regard to women. 

Women are expected to be happy with just one concept. What we are trying to 
do is to make sure that the toolkit of WHRDs is full and that those women who 
are combating the most systematized form of discrimination in the world have 
the very specific tools they need to tackle that problem. Another critically 
important thing to remember is that gender apartheid was never intended just 
to be a term in international criminal law. It is also a human rights concept. 
It is meant to be a crime, but also a springboard for a more effective, more 
holistic, more robust human rights response.

3.	 What are the specific ways in which codifying gender apartheid as 
a crime under the Crimes against Humanity Convention (currently 
under negotiation) would realistically/practically bridge legal or 
enforcement related gaps that currently exist?

For one thing, it would put the international law on discrimination against 
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women on a more equal footing with the international law on other forms 
of discrimination, including racial discrimination, given the criminalization 
of both racial apartheid and racial persecution. We need the same holistic 
approach with regard to gender apartheid and gender persecution. It is again 
about identifying that specific intent and making sure that that specific intent is 
addressed. That is critically important. It is also notable that the [UN] Special 
Rapporteur on the situation of human rights in Afghanistan has underscored 
that most of the Afghan WHRDs he consulted said that it was the concept of 
gender apartheid that most completely reflected what they were experiencing. 
Victim perception alone does not create new international law but I think it 
is very important as international lawyers to be guided in our efforts by the 
perception of victims. 

For example, I was talking about disappearances [in the previous answer]. 
Remember that the concept of “disappearances” emerges in international 
law because of the way, in particular, the families of the disappeared—
and women in those families—especially in Latin America during the 
dictatorships, understood what they were experiencing. We already 
had international law norms prohibiting arbitrary detention, and norms 
prohibiting extrajudicial killings. However, the families also understood the 
experience in a very specific way because the fate or the whereabouts of the 
disappeared person was unknown. And so, there are very particular impacts 
on [the victims and their] families. Human rights defenders started using 
this concept of disappearance. And what is interesting is that international 
human rights organizations took up this concept and were using it prior to the 
codification of the concept of a disappearance in the Convention8 that came 
later. That Convention was guided by victims’ perceptions of what they had 
experienced. Another one of the reasons I was pushing for recognition of 
the concept of gender apartheid going back to 2021 was that the apartheid 
framework was aimed at establishing norms that limited other states’ policies 

8. International Convention for the Protection of All Persons from Enforced Disappearance (adopted 20 
December 2006, entered into force 23 December 2010)
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vis-à-vis perpetrators of apartheid. That is crucial and we do not get that with 
some of the other international frameworks that we have. What we need is a 
heightened approach towards things like complicity with apartheid and things 
like aiding or abetting gender apartheid. If we cannot begin to make inroads 
in terms of getting the Taliban to change their policies, which is going to be 
a difficult and long project, at the very least, we can concert the response of 
the international community to those egregious policies. And for me, that was 
always the most important part of the apartheid framing. 

4.	 What would be needed to recognize gender apartheid under 
international law so that relevant international legal frameworks can 
be used to counter it? 

At present, the concept of apartheid in international law is defined to reflect 
the experience of racial apartheid in Southern Africa and South Africa in the 
second half of the 20th century. We have already seen an effort to apply the 
concept beyond Southern Africa, and some recognition of this expansion 
in the field of international law. This has involved applying the concept to 
situations where the fact pattern may be different in some way, because it is 
on the basis of national origin or ethnicity. We have seen this in particular in 
the case of Israel-Palestine. So, clearly, the idea that apartheid is a concept 
that applies only to 20th century Southern Africa is obsolete. For example, the 
Rome Statute of the ICC which was not adopted until 1998—after the end 
of de jure racial apartheid in South Africa—includes the crime of apartheid. 
Hence, this is a concept that was understood as having ongoing relevance 
and that could apply in other situations. The challenge today is, how do we 
then get to an understanding that international law explicitly prohibits gender 
apartheid? 

There are several ways to make this happen. 

The first one obviously would be explicit codification in international 
law. That is a very important way to advance the law. It is also somewhat 



 WOMEN AND PUBLIC POLICY131

difficult. It takes time. There is an urgent opportunity to do this in the Crimes 
against Humanity Convention which is currently being negotiated at the 
UN. Unfortunately, because of the position of the Russian government, that 
process will not conclude before 2029. So, in the best-case scenario, 2029 
is when the codification of gender apartheid as a crime against humanity 
in that text could take place. And remember that it will be prospective, not 
retrospective, that is to say, it mostly could not be applied to actions taken before 
the Convention’s entry into force. We need to support our colleagues, led by 
Afghan WHRDs, who are pushing for the codification of gender apartheid in 
that context in every way possible. And we need to do this urgently, working 
to convince many more governments from different regions of the world to 
support this codification effort.

However, codification is just one track we need to work along now. We also 
need to use complementary tools because it is going to be a difficult battle in 
the current political environment and it is going to take some time. Women on 
the front lines cannot wait. What I have been arguing for is a complementary 
approach where we support codification and we do so in a very timely, 
prioritized way, but we also use other strategies. Pending codification, we 
must also push for progressive interpretation of existing international law, 
applying it in methodologically sound ways to gender apartheid. In his 
2024 report, the UN Special Rapporteur on the situation of human rights 
in Afghanistan wrote that he recognized an emerging gender inclusive 
interpretation of the concept of apartheid as including gender apartheid. He 
explained that in the current unparalleled human rights crisis confronting 
Afghan women, strengthening this interpretation is highly desirable. I too 
am arguing that we need to work on this parallel track, in support of and 
complementary to, our colleagues who are focusing on codification. I will 
give you an example.

When I was the UN Special Rapporteur in the field of cultural rights, at 
the end of my term, the Taliban reintroduced their ban on women and girls 
participating in sports—a ban they had also imposed in the past [during 
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the Taliban’s first regime from 1996-2001]. I issued a press release along 
with several other UN human rights experts, basically saying that the spirit 
of the 1985 International Convention against Apartheid in Sports should 
apply to this ban, even if the letter of that law does not [explicitly mention 
gender apartheid], because it is drafted in terms of racial apartheid. But we 
were very careful.9 We did not directly apply the convention, but we used 
the concepts and the framework from the convention. To promote such use 
of international law, I am also working with Afghan colleagues and other 
international colleagues to develop a declaration on gender apartheid, which 
would be a declaration by experts that would both support codification, and 
also support this idea of an emerging interpretation of current international 
law that would include gender apartheid. In the past, WHRDs have not waited 
for codification. 

We cannot wait until 2029.

5.	 In your view, what are some practical strategies that states and 
international organizations themselves can employ to fulfil their 
(international and/or domestic) legal obligations to counter gender 
apartheid in Afghanistan (or at least to make sure they are not 
complicit in it) while simultaneously supporting humanitarian aid 
delivery without legitimizing the Taliban regime? 

This is the heart of the matter. And in fact, I think there are a couple of 
questions in this one question. Starting with the first question about practical 
strategies pending codification, there are several things I think states can and 
should do. At the Feminist Foreign Policy Summit in Paris in October 2025, 
I argued that the states that say they have feminist foreign policies or other 
states that say they are committed to women’s rights in Afghanistan should 
start labeling the situation as gender apartheid now. Please do not wait until 

9. Afghanistan: UN experts deplore women sports ban, call for vigorous response. (2021).  UN Office of the 
High Commissioner for Human Rights. [online] 14 Sep. Available at: https://www.ohchr.org/en/press-
releases/2021/09/afghanistan-un-experts-deplore-women-sports-ban-call-vigorous-response.
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2029 for codification. Start framing it this way now. It is critically important 
to do that to shape the discussion. Concomitantly, there are important ways 
of challenging that gender apartheid. One would be—and this was suggested 
to me by an Afghan WHRD I interviewed for my [2022] article—to send 
all-women delegations to meet with the Taliban. Governments and the UN 
should do this. 

Since the Taliban is banning women [from all spheres of life], send all-women 
delegations to meet with the Taliban, comprised of women who are clearly 
committed to women’s rights. Refuse to engage with the Taliban in ways that 
risk showing tolerance for gross abuses. And the way that one can do this is 
to subject all engagement or proposed engagement to human rights scrutiny, 
including scrutiny on women’s human rights [situation]. Carefully consider 
what the potential impact on human rights of this kind of engagement would 
be. It is critical to consult and involve Afghan WHRDs in that process of 
scrutinizing proposed engagement. 

How do we balance humanitarian needs and principled reaction? This is a 
difficult question. The Taliban are very aware of what a difficult question this 
is. If there is a sort of perpetual humanitarian crisis, which they themselves 
are helping to exacerbate, then, you know that somehow they will always 
be able to elude accountability for their human rights abuses because the 
justification will always be there that you cannot react robustly because it will 
hurt the Afghan people. So, what we have to look for is a principled way out 
of this conundrum. 

One of the ideas that I have gone back to again and again actually comes from 
a document that was prepared by the UN Office of the High Commissioner 
for Human Rights and the UN High Commissioner for Refugees in 2013, in 
which they analyzed this very issue of the interrelationship between human 
rights and humanitarian action. The report emphasizes that protection of 
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human rights and humanitarian action are and must be mutually reinforcing.10 
In other words, these are not two things you are supposed to play against each 
other. And clearly, we know, and I said this in the UN Security Council in 
2023, that principled and non-discriminatory aid delivery is a matter of 
life and death in humanitarian crises. But we also know that the practice of 
gender apartheid gravely exacerbates humanitarian crises and the only way to 
actually enable an adequate response is to end apartheid practices. We have 
to reject the paradigm that plays these two dimensions against each other and 
insist on this kind of principled, consistent response. 

10. Inter-Agency Standing Committee (2013). The Protection of Human Rights in Humanitarian Crises [A Joint 
Background Paper by OHCHR and UNHCR IASC Principals]. [online]. Available at: https://globalprotectioncluster.
org/sites/default/files/2022-12/ohchr-unhcr_joint_paper_en.pdf. 


